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, often o e states 
e nation surren- 
* A.8 . University of Cincinnati 1932; J.D., Northwestern University 1938; 
LL.M , IIarvard University 1938. EIonorwy degrees from University of Cincinnati, 
University of Michigan, and n'onhwestcrn University. This article grew out of an 
address delivered before a judicial seminar under the auspices of the Liberty Fund on 
May 34, 1997 at Key West, Florida. 
X. McCulloch v. Maryland, 17 US.  (4 Wheat.) 396, 421 (1819). 
2. Marbury v. Madison, 5 U S .  (1 Crainch) 137, 177 (1803). 
3 3 DEBATES IN THE SEVERAL STATE CONVENTIONS ON THE ADOPTION OF THE 
FEDERAL CONSTITUTION 186 (Jonathan Elliot ed,, 2d ed. 1836) [hereinafter ~ ~ B A T E s ~ .  
4. Erie R.R. Co. v. Tompkins, 304 U.S. 64, 78-79 (1938). 
5. For extended documenta~on, see UQUL BERGER, FEDERALISM: THE F O ~ D E I S '  
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